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THE CONTRACTS OF CITIZENS OF OUR 
NEUTRAL GOVERNMENT WITH FOR- 
EIGN BELLIGERENTS UNDER OUR 
COMMERCE CLAUSE. 


It is to be conceded that the right of con- 
tract may be affected by the overriding pow- 
er of our commerce clause: But that clause 
is designed solely for the benefit of trade 
flowing to or from this country or among 
the states thereof. Is it constitutional to 
exert it for the benefit of belligerent 
nations or their inhabitants, our own 
nation being neutral? 4If the answer to 
this question is in the negative, what is 
called the Bartholdt Bill in Congress to 
prevent shipments of goods to belligerent 
nations in Europe would seem to be uncon- 


stitutional, a particular class of goods being | 


mentioned. 


Such shipment may not in itself be a 
contract, but it is such an integral part 
of the contract as to inhere therein as 
part of its very life. Sioux Rem. Co., v. 
Cope, 35 Sup. Ct. 57. Thus it may be 
urged that as the carrying out of a contract 
in every way lawful at the time, is subject, 
if it contemplates a shipment in commerce, 
to what lawfully may affect it. A contract 
by a citizen of this neutral country with a 
belligerent government or any citizen there- 
of may be affected even to destroying all 
beneficial results therefrom arising out of 
lawful regulation of commerce between this 
country and foreign countries. This we 
take to be the effect of the ruling as to an 
interstate contract in Louisville & N. Ry. 
Co. v. Mottley, 219 U. S. 467. 


But we started out by premising that the 
commerce clause was for our own use and 
advantage and not for that of any other na- 
tion. The inquiry, then, would be resolved 





into the question whether Congress may de- 
clare for the good of our trade, that condi- 
tions in foreign countries make it detrimen- 
tal, not to them, but to us, that no goods, 
contraband or otherwise shall be shipped 
from our ports to either or any of such 
countries while in a state of war. 


It might be claimed, as we believe it is 
claimed, that the shipment of goods to bel- 
ligerents is a moral issue and infraction of 
its precepts may create in the shipping coun- 
try such an opposition as to affect an inter- 
state trade. 


Our supreme court has gone some length 
in the Mann act cases in declaring their con- 
stitutionality as resting in the police power 
of the nation at large, as distinguished from 
state police power. But this was declared 
as to a law in regard to a violation that was 
against universal morality, and not as to 
what greatly may be differed about by re- 
flecting minds. It would not embrace a 
sort of casuistry among moralists. It ought 
rather to come under Justice Holmes’ defini- 
tion of what is the police power of a state, 
as declared in the Bank Guaranty cases, we 
not saying that we indorse this definition. It, 

“at least, expresses, however, a sort of limit 
in the ascertainment of what is police power. 
He said the police power represents “the 
preponderant opinion” in a state on a par- 
ticular subject. 


We know, too, from these cases, that it 
may be necessary to appeal to police power 
to sustain constitutionality of a statute com- 
ing under the commerce clause. But it is 
our police power that is appealed to, not 
that of some other nation. 

The exercise of such a power by Con- 
gress would be in the laying of an embargo. 
This comes under the commerce clause, and 
as said by Justice Story in the third volume 
of his commentaries, the general embargo, 
indefinite as to time, laid by Act of Con- 
gress of 1807, went to the utmost verge of 
implied constitutional power. 

Chancellor Kent, in discussing an objec- 
tion raised to the constitutionality of this 
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act, declared that: “The power of Congress 
was sovereign relative to commercial inter- 
course, qualified by the limitations and re- 
strictions expressed in the Constitution; 
and by the treaty-making power of the 
President and Senate. Congress has a right 
to control or abridge commerce for the ad- 
vantage of great national purposes. Non- 
intercourse and embargo laws are within 
the range of legislative discretion; and if 
Congress have the power, for purposes of 
safety, or preparation, or counteraction, to 
suspend commercial intercourse with for- 
eign nations, they are not limited as to 
duration, more than as to the manner and 
extent of the measure.” 1 Kent’s Com. 
432, 


An embargo act, then, to be constitu- 
tional, must have alone the benefit of this 
country in view. It may be laid as to a 
particular product, where foreign nations 
are at war, because to preserve ourselves 
it is wise precaution. We may admit, its 
discretion in the laying of embargoes will 
be given large latitude. 


But, at the last, a court must be able to 
see, that the laying of an embargo has rela- 
tion to the betterment or the protection of 
our own commercial interests. 


We conclude, therefore, that whether an 
embargo is constitutional or not is largely 
a question of fact. The Act of 1807 and 
its amendments were assumed, without dis- 
cussion, in the Supreme Court, to be con- 
stitutional. They were general in their na- 
ture, but the theory is that embargo is not a 
permanent but a temporary suspension of 
intercourse between nations, all of which 
implies that our own policy, and not that of 
other nations, must be subserved in its en- 
forcement. One of the reasons stated by 
Judge Kent as authorizing the laying of 
an embargo is counteraction,” that is to 
say retaliation. But when thfs begins, 
surely neutrality would be at an end. 
In effect we would be a belligerent. 





NOTES OF IMPORTANT DECISIONS 





INSANITY—JUDGMENT ESTABLISHING 
NOT CONCLUSIVE OF CRIMINAL IRRE- 
SPONSIBILITY.—In the case of Drew v. Thaw, 
35 Sup. Ct. 137, decided by U. S. Supreme 
Court, the principal point held is that one ac- 
quitted upon the ground of insanity and com- 
mitted to a state hospital for insane criminals 
may be indicted for conspiracy to escape. 


It was urged that it was not a crime for 
the inmate of an insane asylum to escape if 
he could, and, therefore, no crime to enter into 
a conspiracy to enable him to escape. Justice 
Holmes, assuming the truth of the premise, 
says: “It is perfectly possible, and even may 
be rational, to enact that a conspiracy to ac- 
complish what an individual is free to do shall 
be a crime.” 


But this does not yet get us to the principal 
point above referred to. It still leaves the 
question of compos mentis in the air. As to 
this, it is said that: “The statute that declares 
an act done by a lunatic not a crime adds 
that a person is not excused from criminal 
liability, except upon proof that at the time 
‘he was laboring under such defect of reason 
as: 1, not to know the nature and quality of 
the act he was doing; or, 2, not to know that 
the act was wrong.’ The inmates of lunatic 
asylums are largely governed, it has been re- 
marked, by appeal to the same motives that 
govern other men, and it well might be that a 
man who was insane and dangerous, neverthe- 
less in many directions understood the nature 
and quality of his acts as well, and was as open 
to be affected by the motives of the criminal 
law as anybody else.” The writ of habeas 
corpus in the case was discharged and the 
prisoner in extradition ordered delivered to the 
demanding state. 


The contention made by the petitioner 
seems thus resolved into a mere play upon 
words. It attacks a statute for, the confine- 
ment of insanes on the ground of its being 
dangerous for them to be at large, as embrac- 
ing general immunity from prosecution should 
they escape confinement. The final analysis 
of such a position is that though one should, 
because of his insanity, as regards the com- 
mission of a particular crime, be not pun- 
ished therefor, he may, if permitted to go at 
large, be punished for another crime, but, if 
laws enacted to protect society confine him, 
it is an adjudication that he is not responsible 
ever afterwards for any crime. No such ab- 
surdity could have been contemplated, and, 
therefore, was not embraced in the statute. 
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Take confinement of lunatics by other pro- 
cess than upon a verdict of acquittal for insan- 
ity, and surely the result would not be that 
they should be freed of responsibility for crime 
of which morally they are guilty. Insane in- 
stitutions are for the protection of the public, 
and for the cure of human beings of defects, 
not necessarily incapacity, of mind 





PLEADING AND PRACTICE—GRANTING 
PARTIAL NEW TRIAL WHERE ERROR IS 
SEPARABLE.—Now the West Virginia Su- 
preme Court of Appeals joins the states which 
hold, that where error is committed in a trial 
court and a partial new trial can be granted, 
it may be manifest injustice not to do this. 
Moss v. Campbell’s Creek R. Co., 83 S. E. 
721. 

The case concerned only the omission by 
plaintiff to plead a formal fact, viz., that plain- 
tiff suing as administratrix had been duly ap- 
pointed and qualified. There was demurrer for 
this reason but it was overruled. Subsequent 
decision sustained the view that demurrer 
was good, but non-necessity of the averment 
was generally held. 

The case proceeded and “just as full and 
fair a trial on the merits of the action was 
had on the declaration as would have been 
had with it. * * * Because we have recently 
discovered its materiality and in a sense have 
taken litigants by surprise, shall we begin to 
overthrow trials for the omission of the aver- 
ment, when there is a sensible way to supply 
it and to try separately any issue raised on 
it? Without a retrial of the merits already 
tried with no error there is a way to deter- 
mine safely whether the verdict that has been 
found should fall and the suit abate. The 
one fact to be determined to support the ver- 
dict is separable from the merits already 
found.” 

In this case it is perceived that defendant 
did all he could to save his execption and he 
saved it. But the effect to be given the ex- 
ception when sustained, was not as he antici- 
pated. Applying this rule to many other points 
raised on demurrer to pleadings would greatly 
reduce reversals in appellate courts, except in 
a limited way. 

And if we extend the principle to separable- 
ness in questions of fact, for example, sustain- 
ing a verdict so far as it finds liability and 
reversing so far as measure of damages are 
concerned, there will be the same prevention of 
“manifest injustice,” as was adjudged in this 
case. 

The case cites quite an abundance of au- 
thority in its support and it is a good case 
for code revisionists, such as in Missouri and 





other reformers of judicial procedure to con- 
sult. It is to be noted about this case, that 
the theory upon which it was tried was forced 
on appellant by the court below, and yet for 
the error, adjudged to be substantial, only a 
partial new trial was adjudged. 





FOREIGN CORPORATIONS — COMPLI- 
ANCE WITH STATUTES AS CONDITIONING 
RIGHT TO SUE IN STATE COURTS.—We 
think it to have been quite well accepted by 
state courts, that state statutes forbidding a 
foreign corporations from suing therein unless 
they have complied with state laws in regard 
to doing business therein, do not apply to such 
a corporation suing upon an interstate contract. 
The fact that such a question is for the first 
time directly presented to our Federal Supreme 
Court would seem to bear out this statement. 
Sioux Remedy Co. v. Cope, 35 Sup. Ct. 57. 

In this case the Supreme Court of South Da- 
kota holding that a state statute forbidding a 
non-complying foreign corporation maintaining 
any action at law or otherwise in any of the 
courts of this state” was constitutional so far 
as suits on interstate contracts are concerned, 
is reversed. 

Mr. Justice Van Devanter, speaking for an 
unanimous court, says: “It may be conceded 
in a general way that a state may restrict ine 
right of a corporation to suit in its courts (cases 
cited). And in the same general way it mav 
be conceded that a state may restrict the right 
of such corporations to engage in business 
-within its limits (cases cited). But the power 
to deal with these subjects, like all other stat: 
powers, can only be exerted within the limita- 
tions which the constitution of the United 
States places upon state action.” 

Coming down to the particular question in- 
volved the court says: “We think that waen a 
corporation goes into a state other than that 
of its origin to collect, according to the usual 
or prevailing methods, the purchase price of 
merchandise which it has lawfully sold therein 
in interstate commerce, it is there for a legiti- 
mate purpose of such commerce, and that the 
state cannot, consistently with the limitations 
arising from the commerce clause, obstruct or 
hamper the attainment of that purpose. If it 
were otherwise, the purpose of the constitution 
to secure and maintain the freedom of com- 
merce by whomsoever conducted could be 
largely thwarted by the states and commerce 
itself seriously crippled.” 

Elsewhere in the opinion it jis said that: 
“The right to demand and enforce payment for 
merchandise sold in interstate commerce, if 
not a part of such commerce, is so directly 
connected with it and is so essential to its ex- 
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istence and continuance that the imposition of 
unreasonable conditions upon this right must 
necessarily, act as a restraint or burden upon 
interstate commerce.” 

We set forth the above language, not. be- 
cause there is any possibility of a contention 
to the contrary, but rather that it ‘may definite- 
ly appear in a matter of such widespread im- 
portance there may be no claim to the contrary 
of the explicit view thus set forth. 








INJUNCTION AGAINST LIBEL AS 





INJURIOUS TO PROPERTY 
RIGHTS. 
Preliminary.—It has been said that: 


“A court of equity has no jurisdiction to 
restrain a mere libel or slander. Nor does 
the fact that the false statement may in- 
jure plaintiff in his business or as to his 
property constitute a sufficient ground 
for an injunction, in the absence of acts 
of conspiracy, intimidation or coercion.” 
It is not my purpose here to touch upon 
conspiracy, intimidation or coercion by 
nieans of libel or slander giving to a court 
of equity the right to restrain, it being suf- 
ficient to refer to a rather noted case,’ 
which sustains this right and a_ great 
abundance of authority is cited. It may 
be said, however, that it would seem not 
to be difheult ordinarily to aver that a 
libelous publication or a_ slander was 
merely the means used to work injury to 
one’s business reputation or to affect his 
property rights, and that these means 
were designed by conspiracy to intimi- 
date or coerce. Indeed I greatly doubt 
whether any libelous publication or any 
slander persisted in reasonably might not 
be claimed to be resorted to but as a 
means to the end of injuring a plaintiff in 
his business or his property. Malice in 
the publication or utterance, if as a mat- 
ter of fact injury to business or prop- 
and 


erty reasonably naturally results, 


(1) 22 Cyc. 900. 
Gompers v. Buck Stove & Range Co., 221 


Ir. S. 418, 55 L.’ed. 797, 34 L. R. A. (N. S.) 874. 





makes at least a duress of property, 
though it be not the result of conspiracy 
nor brings about intimidation. Indeed it 
seems a little difficult to suppose a case 
of intimidation by libel or slander, unless 
it be embraced in coercion as an effect of 
intimidation. 


At all events, however, to sustain an in- 
junction in this class of cases has at bot- 
tom nothing to do with the question really 
involved, because what may be done by 
way of publication or utterance are acts 
in furtherance of the scheme or purpose, 
the arresting of which is sought to be 
restrained. Take for example a boycott, 
as was considered in the Gompers’ case, 
and the court considers them as_ the 
“means whereby a boycott is unlawfully 
continued.” They would be in the cate- 
gory of other things as “means” for the 
purpose that was enjoined. 

Sources of the Rule that Equity Will 
Not Enjoin—The Common 
theory that a court of equity will not en- 
join a libel or slander is that at common 
law this was never done, but when this is 
discussed few, if any, English cases are 
cited other than those decided since our 
Declaration of Independence, and how 
certain they are is shown by the fact that 
Vice-Chancellor Malins said in 1869, that: 
“In the decision I arrive at I beg to be 
that this 
court has jurisdiction to prevent the pub- 
lication of any letter, advertisement or 
other document, which, if.permitted to go 


Law.—One 


understood as laying down 


on would have the effect of destroying the 
property of another person, whether that 
consists of tangible or intangible prop- 
erty, whether it consists of money or rep- 
utation.”* In the latter of the above cases 
the 
Chancellor and he stated as a broad rule 
that: “The jurisdiction of this (equity) 
court is to protect property and it will 
interfere by injunction to stay any pro- 


much authority is cited by Vice- 


(3) Dixon v. Holden, L. R. 7 Eq. Cas. 488. 
See also Springhead Spinning Co. vy. Riley, L. R. 
6 Eq. Cas, 551. 
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ceedings, whether connected with crime. 


or not, which go to the immediate, or tend 
to the ultimate, destruction of property, 
or to make it less valuable or comfortable 
for use or occupation.” 2 

Notwithstanding that Lord Eldon had 
declared in 1818, that a court of equity 
has no jurisdiction to prevent the com- 
mission of crime, he said in the same 
case that: “The question will be, wheth- 
er the bill has stated facts of which the 
court can take notice, as a case of civil 
property, which it is bound to protect.’* 
In the Holden case supra, the libelous 
publication was that plaintiff was a part- 
ner in a bankrupt firm. It was restrained. 
lle refers to a case decided in 1847,° which 
concerned the unauthorized use of plain- 
tifi's name in a prospectus, and while 
this may not have been a libel, it was a 
misrepresentation, which was taken by 
Vice-Chancellor Malins to involve the 
same principle. ‘ 

In 1810 Lord Ellenborough said arguendo 
in speaking of a picture that if it was a 
libel upon the persons introduced into it 
“upon an application to the Lord Chan- 
cellor he would have granted an injunc- 
tion against its exhibition.’® 

In an old case involving contempt, de- 
cided in 1742,’ where it was said, inci- 
dentally, the contempt being for publish- 
ing a libel, that: “Notwithstanding this 
should be a libel, yet unless it is a con- 
tempt of court, I (the chancellor) have no 
cognizance of it, for whether it 1s a libel 
against the public or private persons, the 
only method is to proceed at law,” 
doubt a good general principle, but it dis- 


no 


tinguishes in no way as or not pruperty 
interests are affected. 

But it is shown that in 1874 Vice-Chan- 
cellor Malins’ views were declared un- 
sound,® and the entire reasoning is upon 


) Gee v. Pritchard, 2 Swans, 402, 413. 
) South v. Webster, 10 Beav. 561. 
(6) Du Bosb vy. Beresford, 2 Camp. 511. 
) Huggonson’s Case, 2 Atk. 469. 
Assur. Co, v. Knott, 


4 
( 


(7 


(8) 10 Ch. 


Prudential 
App. 142. 


cases decided since July 4, 1776. By the 
Judicature Act of 1873, the power to 
grant injunctions in cases of libel was 
conferred and it was not until the fol- 
lowing year, upon a case arising under 
the law prior to that act, that it appears 
to have been held that the principles 
and practices of a court of equity forbade 
the granting of such injunctions, though 
a property interest were affected. Even, 
if we admit that the rules and principles 
governing an English court of equity be- 
came a part of our common law, there is 
great dearth of decisions prior to 1810 and 
in that year it was said by Lord Ellenbor- 
ough, that an injunction against libel was 
grantable. 7 


American Cases Founded on English 
Decisions. —A recent case decided by 
Second Circuit Court of Appeals® is a 
fair representative of decision on this sub- 
ject prevailing in the lower federal courts. 
It declares that: “Courts of equity like 
courts of law follow established prece- 
dents. They cannot usurp powers they do 
not possess. We recognize the fact that 
equity is an elastic system; that its pro- 
cedure is progressive and is capable oi 
Accommodating itself the changing 
emergencies and demands of the age. If 
it were otherwise, it could not so well 
have met the needs of our civilization. 
At the same time courts are not to usurp 
powers they do not possess. In a coun- 
try which has constitutional guarantees 
of freedom of speech and of the press and 
of trial by jury, courts of equity should 
be slow to assume that they possess a 
power to deal with the publication of li- 
bels that the High Court of Chancery in 
England disclaimed.” ‘This statement 
lacks greatly in accuracy. If it is a usur- 
pation of powers to deal with libel, then 
it is such and no reference need be made 
to the English Chancery Court at all, 
and especially when all of the cases cited 


to 





| (9) American Malting Co, v. Keitel, 209 Fed. 
$61, 126 C..C. A. 27%; 
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came along after we had separated from 
the mother country and during that per- 
iod some chancellors were contending 
that property must be protected by a 
court of equity whenever and however as- 
sailed and it was only after the passage 
of the Judicature Act, enacted seemingiy 
to get rid of a division in opinions, that 
it was definitely held as the excerpt 
states. This resembles a harking back to 
old law by the High Court of Chancery 
more for the purpose of saving its dig- 
nity than for any other reason. ‘To what 
is said about the right of free speech and 
a free press I will advert hereinbelow. 

‘There is a case referred to by this deci- 
sion, which seems to me not reconcileable 
with the Gompers’ case supra, inasmuch 
as the libels sought to be enjoined were 
means in a conspiracy to injure the prop- 
erty of plaintiffs..° But take it at its face 
value for what it rules and all it asserts 
is that: “If a court of equity could in- 
terfere and use the remedy of injunction 
in such cases, it would draw to itself the 
greater part of the litigation properly be- 
longing to courts of law.” Here nothing 
is said about jurisdiction of courts of 
equity, as under English law, but it is 
suggested that it would be inconvenient 
for courts of equity to take cognizance of 
such suits and not a word is said about 
irreparable injury to property or the right 
of free speech. Many state cases which 
hold as do the lower federal court cases 
rely, as they do, on late English decis- 
ion,™ 

Constitutional Right of Free Speech— 
Some cases and notably one from Mis- 
souri,’* holds that the guaranty under a 
written constitution of the right of free 
speech, requires that before any judg- 


(10) Francis v. Flynn, 118 U. S. 385, 30 L. 
ed. 165. 
(11) Whitehead y. Kitson, 119 Mass. 484; 


Conell v. Chadwick, 153 Mass. 263, 26 N. E. 856, 
25 Am. St. Rep. 625; Mayer v. Journeymen Stone- 
cutters’ Asso. 47 N. J. Eq. 519, 20 Atl. 492. 

(12) Flint v. Hutchinson Smoke Burner Co., 
110 Mo. 492, 19 S. W. 804, 33 Am. St. Rep. 476, 
16 L. R. A. 243. 





ment shall find any one liable therefor, 
there must be a jury trial, though slander 
by his speech may work injury to prop- 
erty. Inconsistently this court adds that 
“after verdict in favor of the plaintiffs, 
they can have an injunction to restrain 
any further publication of that which the 
jury has found to be an actionable libel 
or slander. Odgers’ Libel and Slandez, 
2d Ed., p. 340.” The reference to Odgers 
is not useful, because his text is all based 
on decision under the Judicature Act of 
1873. But taking the statement as it 
stands as regards the constitutional right 
of free speech, then the constitution 
should protect a continuance in the use 
of free speech as well as in its original 
use. It is in no event right to sue any 
one for the right of free speech, but only 
for the abuse of the right, and whether 
a jury or the court passes on the claim of 
abuse of the right, there is admitted to 
be merely 4 cause of action. If that abuse 
causes irreparable damage, why should it 
not be arrested? If it could not before 
verdict, it ought not to be after verdict. 
Later this case was cited to the proposi- 
tion that “as a rule a court of equity has 
no power to restrain a libel on title.”’™ 
Whether it was here meant to say, that 
the only exception to the rule was that a 
verdict in an action for libel should be 
first obtained it is not known. We may 
conceive, as seems to have been con- 
ceived in the Keitel case supra, that such 
constitutional right was an argument 
against equitable interposition being 
granted, rather than a direct prohibition 
against such, and, as I have said, if an 
absolute prohibition it would operate as 
well after as before verdict in an action 
at law. There is as much right to repeat 
a libel as to publish it for the first time. 


A Texas Court of Civil Appeals in 
treating this question remarks upon what 
it says is a want of uniformity both in 
England and in America upon the ques- 


(13) Thummel v. Holden, 149 Mo. 677, 685. 
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tion of preventive relief in equity against 
the pyblication of libelous statements af- 
fecting the character or business of plain- 
tiff, decides to incline to the view, that 
relief should not be granted in view of 
the right of free speech, while one is lia- 
ble for abuse of the privilege.** This case 
contains a mere ipse dixit that this pro- 
vision should be applied this way and 
cites cases which are based on late Eng- 
lish decision. 

Pennsylvania court’ speaks of a case of 
a libel being a continuing injury and says 
that complainant’s right must be so clear 
as to be practically conceded or it must 
first be established by a verdict of a jury.” 
This seems to rule that equity may on 
principle enjoin a libel, but there is rigid- 
ity required in proof of the right to enjoin. 


Cases Conceding the Right to Enjoin.— 
An early Georgia case*® states as a 
general rule that injunction will not be 
granted to restrain slander or libel of title 
or reputation, but “courts of equity con- 
stantly refuse to lay down any absolute 
limitation to its power to issue the writ 
of injunction,” and “The principle is that 
to authorize the writ there must be irrep- 
arable expected injury to a_ property 
right.” In this case it was held there 
was no infringement of a property right 
In a later 
Georgia case, where the injunction was 
refused, upon the facts, it was held that 
a court of equity has the power to en- 
join the publication and circulation of a 
libel.“ In the opinion it was said: “We 
recognize the rule that a court of equity 
upon a proper case has the power to en- 
join the publication and circulation of a 
libel, and that the principle is applicable 
to equitable rights arising under the pa- 


and injunction was denied. 


(14) Mitchell v. Grand Lodge, ete. 121 5S. 
W. 178. 

(15) Balto I. Ins, Co. vy. Gleisner, 202 Pa. 
386, 51 Atl. 1024. 

(16) Singer Mfg. Co. v. Domestic Sewing M. 
Co., 49 Ga. 70. 

(17) Bell & Co. v. Singer Mfg. Co., 65 Ga. 
452. 





tent laws of the United States, where the 
legality of the patent is not the subject 
of inquiry, but the patent right is only 
collateral to the relief sought.” 

In an Indiana case all of the cases 
citing the late English cases were referred 
to and the court said: “The complaint 
before us involves more than libel of ti- 
tle. It charges the false and malicious 
destruction of the appellee’s property 
rights in injuring its business, deterring 
others from dealing with it, and rendering 
valueless its inventions and improvments, 
its investments and manufactures. It is 
more than a mere libel not interfering 
with property rights.”?* There was express 
dissent from an early Missouri case,'® 
which spoke regarding the constitutional 
guarantee of free speech exempting a li- 
beller from equitable interference as 
against false and injurious statements af- 
fecting property rights. 


It is to be noted, too, that Judge Blatch- 
ford claimed when a libelous publication 
contained threats intended to intimidate 
customers this differentiated a case from 
the rule followed by the lower federal 
courts.2° The judge said: “If a court of 
equity cannot restrain an attack like this 
upon a man’s business, then the party 
certainly is remediless, because an action 
at law in most cases would do no good 
and ruin would be accomplished before 
an adjudication could be rendered.” The 
judge merely was endeavoring to take 
this case from under decision in the fed- 
eral courts, he possibly thinking, himself, 
that any libel injurious to property from 
continuousness in repetition ought to be 
subject -to injunction. And this seems the 
view of Missouri courts, except they. feel 
that the constitutional guaranty first de- 
mands a verdict in a common law action. 
Judge Blatchford was obliged to suggest 
intimidation as creating the distinction, 


(18) Shoemaker v. Spark Arrester Co., 135 
Ind. 471, 35 N. E. 280, 22 L. R. A. 332. 

(19) Life Ass'n v. Boogher, 3 Mo. App. 173. 

(20) Ewack vy. Kane, 34 Fed. 46. 
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and the statement at the head of this ar- 
ticle bears him out. Why, however, 
should this make a difference, where an 
equity court is called on to protect prop- 
erty, that is exposed to loss from a libei 
or a slander being repeated? Loss of 
property is the gist of the reason for in- 
terposition by a court of equity and loss 
of trade is no less sacred a loss than is 
any other loss when injury is threatened. 

Conclusion.—It seems to me that courts 
which deny relief by injunction largely 
get their authority from a checkered ca- 
reer in English decision, all occurring 
since we separated from England, and the 
principle upon which other cases proceed 
is from a false view of the constitutional 
right of free speech. Men have the free 
right of locomotion, but if they abuse that 
right by trespass they become subject to 
liability for threatened repetition of tres- 
pass, if working irreparable injury en- 
titles to injunction. So when an 
abuse of the right of free speech involves 
something akin to trespass on another’s 
rights and liability arises, as the consti- 
tutions in terms state, why is not threat- 
ened repetition subject to 


also 


injunction 
where it injures property? Instead of the 
constitutional guaranty freeing the abuser 
of his privilege from an injunction, the 
implication from the statement of liabil- 
ity therefore is in favor of the right of 
injunction. 

The principle derived from such of 
English decision as is approved by these 
cases, was largely adopted it seems to me 
according to the reasons expressed in 
Francis v. Flynn supra, that: “If a court 
of equity could interfere and use the rem- 
edy of injunction in such cases, it would 
draw to itself the greater part of the liti- 
gation belonging to courts of law.” 

A further thought also here suggests it- 
self, and that is that the old equity rules 
of the federal courts 


were fashioned 


greatly on those of the English Courts 
They even refer to them 
for solution of any question not specifical- 


of Chancery. 





ly taken care of by those rules. But state 
rules fashioned otherwise, .going 
more on the principle that equity would 
assist in the protection of property where 
the remedy at law was ineffective. Codes 
which abolished all distinction between 
law and equity sides of a court extended 
this idea and it was intended that courts 
in granting relief against a wrongdoer 
repeating his wrongs to the injury of 
property, should not be shackled by tech- 
nical rules. When the federal court 
speaks of a court of equity drawing to 
itself causes of action belonging to courts 


were 


of law, its observation is meaningless un- 
der a code which abolishes the distinction 
between law courts and equity courts, and 
invites into a tribunal where justice is ad- 
ministered according to the very right in- 
volved. Many of the cases denying re- 
lief admit there is injury which cries to a 
court for relief. 
N. C. Courier. 
St. Louis, Mo. 








MISSOURI’S CELEBRATED 


LYMAN v. DALE. 


MULE CASE. 





Supreme Court of Missouri, Dec. 2, 1914. 


171 S. W. Rep. 352. 





For five years Missouri’s so-called “celebrated 
mule case” has wended its weary and expensive 
way through all the courts, and finally ended in 
a complete vindication of the Missouri mule. 

The action was for the sum of $5.00 for dam- 
ages occasioned by leading an “unruly” mule 
through the streets in such a negligent manner 
as to cause him to run against plaintiff's buggy 
and damage it. 

Judge Lamm, Missouri's retiring Chief Jus- 
tice, whose picture we reproduce on our cover 
page in this issue, wrote a concurring opinion 
in this celebrated case. Judge Lamm, whose 
reputation for learning and phrase-making is 
nation-wide, was in one of his happiest moods 
when he wrote this opinion, and we quote from 
it in full as being worthy of being preserved as 
one of the masterpieces of judicial literature. 


LAMM, C. J.: It was Dr. Johnson (was it not?) 
who observed that Oliver Goldsmith had ‘contri- 
buted to the innocent gayety of mankind.’ (Note 
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bene: If, as a pundit tells me, it was Garrick, 
and not Goldsmith, Johnson spoke of, and if, 
in quoting, I misquote, then memory has played 
a trick upon me, and a learned boy will cor- 
rect me. Time and weightier matters press 
me to go on and leave the ‘quotation’ (7?) 
stand.) The function of this suit is some- 
what the same. Beginning with the ‘J. P.’s’ it 
has reached the ‘P. J.’s,’ and in its journey 
has run the gamut of three courts, one above 
the other. Now, secundum regulam, it, a fuss 
over $5, has reached the highest court in the 
state for final disposition—all this because (1) 
of divergence of opinion among our learned 
brethren of the Springfield Court of Appeals, 
and (2) the provisions of the constitfition in 
that behalf made and provided. 


As I see it, the case is this: Dale, a man 
of substance, a farmer, owned a brown and a 
gray mule, both young and of fine growth; one 
saddlewise, the other otherwise. Both, used 
to the plow and wagon, were entitled to the 
designation of ‘well broke and gentle.’ One 
Parker was Dale’s manservant, and in the 
usual course of his employment had charge 
of these mules. On a day certain he had 
driven them to a water wagon in the humble 
office of supplying water to a clover huller 
in the Ozark region hard by its metropolis, 
to-wit, Springfield. Eventide had fallen; i. e., 
the poetical time of day had come when the 
beetle wheels his droning flight, drowsy 
tinkling lulls the distant folds, and all the air 
a solemn stillness holds. In other words, drop- 
ping into the vernacular, it was time to ‘take 
out.’ Accordingly, Parker took out with his 
mind fixed on the watchdog’s honest bark bay- 
ing deep-mouthed welcome as he drew near 
home; he mounted the ridable mule. He says 
he tied the other to the hames of the harness 
on the ridden one by a four or five-foot halter 
rope, and was plodding his weary way home- 
ward, a la the plowman in the Elegy. The 
vicissitudes of the journey in due course 
brought him to Walnut street in said city of 
Springfield. At a certain place in that street 
the city fathers had broken the pavement and 
made a ‘rick of brick’ aside a long hole or 
ditch. Hard by this rick of brick was a ridge 
of fresh earth, capped by a display of red lan- 
tern danger signals. It seems the unridden 
mule crowded against the ridden one and 
harassed Parker by coming in scraping con- 
tact with his circumjacent leg. Any boy who 
ever rode the lead horse in harrowing his 
father’s field will get the idea. In this pickle 
he took hold of the halter rope, still fastened 
to the hames, to keep the unridden mule from 
rasping his said leg. 





At about the same time, Parker had reached 
said part of Walnut street, plaintiff and two 
others were in a buggy pulled by a single horse 
and on their own way home to the country. 
So equipped, these several parties met face 
to face. At this point it will do to say that, 
while the mules were used to being on the 
water wagon, it is not so clear that these trav- 
elers three were. There are signs of that 
artificial elation in the vehicle party that in 
the evening springs from drinking (‘breath- 
in freely’), but on the morning after produces 
the condition of involuntary expiation Dr. Von 
Thring calls ‘katzenjammer.’ They disavow be- 
ing half seas over or drunk. 


In the course of their journey they, too, 
came to the brick rick, the ditch, the ridge of 
dirt, and the red lights on Walnut street. There 
they met, as said, the gray and brown mule 
and Parker face to face. When mules and 
rider approached and passed the three trav- 
elers, all on the same side of the ditch, the 
led mule (whether scared by the hole in the 
ground, the rick of brick, or the ridge, is dark) 
shied from his fellow (‘spread’ himself), and 
presently his hind leg was mixed up with the 
shafts and wheel of the buggy. When the 
status quo ante was re-established, both leg 
and wheel were’ found damaged. Subsequent- 
ly a blacksmith offered to repair the damages 
to the wheel for, say, a dollar and a half. This 
sum, defendant, though denying liability, was 
willing and offered to pay; but plaintiff’s dan- 
der was up, and he, as buggy owner, demanded 
a new wheel worth $5 and sued. In the justice 
court defendant lost outright and appealed. 
In the circuit court, the same. The learned 
judges of the Court of Appeals could not agree 
(the furor scribendi being much in evidence, 
and three learned opinions falling from their 
several pens) and sent the case here—and 
here it is. 


My Brother GRAVES has well disposed of 
it on certain grounds, but the theme being 
the Missouri mule, and state pride calling for 
further exposition, the said furor scribendi has 
seized me—witness: 

It is argued that it was negligence to ride 
one mule and lead its fellow by hand. That 
they should be halter-yoked ‘neck and neck.’ 
Parker says he necked them in a way, but 
plaintiff takes issue on the fact. Allowing 
credit to plaintiff's evidence, two questions 
spring, viz.: First: Is the neck-and-neck the- 
ory ‘mule law’ in this jurisdiction? Second: 
If so, then was the absence of the neck-and- 
neck adjustment the proximate cause of the 
injury? We may let the first question be 
settled in some other mule case and pass to 
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the second as more important. It will be ob- 
served that the neck and forequarters of the 
mule did not do the damage. Contra, the hind- 
quarters, or ‘business end’ of the mule, were 
in fault. We take judicial notice of the facts 
of nature. Hence we know that haltering a 
mule neck and neck to another will not pre- 
vent his hind parts spreading. His neck might 
be on one line, but his hind legs and heels 
might be on another—a divergent one. True, 
the mental concept relating to shying or 
spreading would naturally originate in the 
mule’s head. But it must be allowed as a 
sound psychological proposition that haltering 
his head or neck can in no wise control the 
mule’s thoughts or control the hinder parts 
affected by those thoughts. So much, I think, 
is clear and is due to be said of the Missouri 
mule whose bones, in attestation of his activity 
and worth, lie bleaching from Shiloh to Spion 
KKop, from San Juan to Przemysl (pronounced, 
1 am told by a scholar, as it is spelled). It 
results that the causal connection between the 
negligence in hand and the injury is broken, 
and recovery cannot go on the neck-and-neck 
theory. This because it is plain, under the dis- 
tances disclosed by the evidence, that the 
mule’s hind legs could reach the buggy wheel 
in spite of a neck-and-neck attachment. 


The next question is a bit elusive. But 
seems lodged in the case. It runs thus: There 
being no evidence tending to show the mule 
was ‘wild and unruly’ as charged, is such a 
mule, per se, a nuisance, a vicious animal, has 
he a heart devoid of social duty and fatally 
bent on mischief when led by a halter on the 
street of a town, and must his owner answer 
for his acts on that theory? Attend to that 
view of it: 

There are sporadic instances of mules be- 
having badly. That one that Absalom rode 
and ‘went from under’ him at a crisis in his 
fate, for instance. So it has been intimated in 
fireside precepts that the mule is unexpected 
in his heel action, and has other faults. In 
Spanish folklore it is said: He who wants a 
mule without fault must walk. So, at the 
French chimney corner the adage runs: The 
mule long keeps a kick in reserve for his mas- 
ter. ‘The mule don’t kick according to no 
rule,’ saith the American negro. His voice has 
been a matter of derision, and there be those 
who put their tongue in their cheek when 
speaking of it. Witness the German proverb: 
Mules make a great fuss about their ances- 
tors having been asses. And so on, and so on. 
But none of these things are factors in the 
instant case, for here there was no kicking 
and no braying standing in the relation of 





causa causans to the injury to the wheel. 
Moreover, the rule of logic is that induction 
which proceeds by merely citing instances is 
a childish affair, and, being without any cer- 
tain principle of inference, it may be over- 
thrown by contrary instances. Accordingly, 
the faithfulness, the dependableness, the sure- 
footedness, the endurance, the strength, and 
the good sénse of the mule (all matters of 
common knowledge) may be allowed to stand 
over against his faults and create either an 
equilibrium or a preponderance in the scales 
in his favor. He then, as a domestic animal, 
is entitled to the doctrine that, if he become 
vicious, guilty knowledge (the scienter) must 
be brqught home to his master, precisely as 
it must be on the dog or ox. The rule of the 
master’s liability for acts of the ox is old. 
Ex. 21:29. That for the acts of the dog is put 
this way: The law allows the dog his first bite. 
Lord Cockburn’s dictum covers the master’s 
liability on a kindred phase of liability for 
sheep-killing, to-wit: Every dog is entitled to 
at least one worry. So with this mule. Ahb- 
sent proof of the bad habit of ‘spreading’ when 
led, and the scienter, liability did not spring 
from the mere fact his hind leg (he being 
scared) got over the wheel while he was led 
by a five-foot halter rope, for it must be held 
that a led mule is not a nuisance, per se, un- 
less he is to be condemned on that score out 
and out because of his ancestry and some law 
of heredity, some asinine rule, so to speak—a 
question we take next. 

(2) Some care should be taken not to al- 
low such scornful remarks as tliat ‘the mule 
has no pride of ancestry or hope of posterity’ 
to press upon our judgment. He inherits his 
father’s ears; but what of that? The asses’ 
ears, presented by an angry Apollo, were an 
affliction to King Midas, but not to the mule. 
He is a hybrid, but that was man’s invention 
centuries gone in some province of Asia Minor, 
and the fact is not chargeable to the mule. So 
the slowness of the domestic ass does not de- 
scend as a trait to the Missouri mule. It is 
said that a thistle is a fat salad for an ass’ 
mouth. Maybe it is also in a mule’s, but, be 
it so, surely his penchant for homely fare can- 
not so far conderin him that he does not stand 
rectus in curia. Moreover, if his sire stands 
in satire as an emblem of sleepy stupidity, yet 
that avails naught, for the authorities (on 
which I cannot put my finger at this moment) 
agree that the Missouri mule takes after his 
dam and not his sire in that regard. All asses 
are not four-footed, the adage saith, and yet 
to call a man an “ass” is quite a different thing 
than to call him ‘mulish.’ Vide the lexiocogra- 
phers. 
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Furthermore, the very word “jackass” is a 
term of reproach everywhere, as in the litera- 
ture of the law. Do we not all know that a 
certain phase of the law of negligence, the 
humanitarian rule, first announced, it has been 
said, in a donkey case (Davis v. Mann, 10 
Mees. & W. 545) has been called, by those who 
deride it, the ‘jackass doctrine?’ This on the 
doctrine of the adage: Call a dog a bad name 
and then hang him. But, on the other hand, 
to sum up fairly, it was an ass that saw the 
heavenly vision even Balaam, the seer, could 
not see, and first raised a voice against cruel- 
ty to animals. Num. 22:23 et seq. So, did 
not Sancho Panza by meditation gather the 
sparks of wisdom while ambling along on the 
back of one, that radiated in his wonderful 
judgments pronounced in his decision by the 
common-sense rule of knotty cases in the 
Island of Barataria? Did not Samson use the 
jawbone of one effectually on a _ thousand 
Philistines? Is not his name imperishably pre- 
served in that of the fifth proposition of the 
first book of Euclid—the pons asinorum? But 
we shall pursue the subject no farther. Enough 
has been said to show that the ass is not with- 
out some rights in the courts even on senti- 
mental grounds; ergo, if his hybrid son, trac- 
ing his lineage as he does to the Jacks of Ken- 
tucky and Andalusia, inherits some of his 
traits, he cannot be held bad, per se. Q. E. D. 

It is meet that a $5 case, having its tap- 
root in anger (and possibly in liquor), should 
not drag its slow lengths through the courts 
for more than five years, even if it hag earned 
the soubriquet of ‘the celebrated mule case.’ 

The premises herein and in the opinion of 
Brother GRAVES all in mind, I concur. 








ITEMS OF PROFESSIONAL 
INTEREST, 





FROM CONTINENTAL EUROPE— 
GERMAN WAR LEGISLATION. 


NEWS 





By ordinance of September 23, 1914, did the 
kaiser temporarily delegate to the governor 
of Elsasz-Lothringen certain of his duties, most- 
ly appointments and discharges or public offi- 
cers, granting of certain pardons and in gen- 
eral, the transaction of pressing business. 

It appears that later similar temporary duties 
have been put on the chancellor of the empire. 

It has been enacted that no securities may 
be sold at forced sale, unless they bring at 
least the minimum price paid during the week 
ending July 31, 1914. As to all other things, 





at least one-half of the appraised value must 
be obtained. 

In order to make it possible for limited part- 
nerships and similar organizations (Gesell- 
schafte mit begrenzter Haftung) to hold law- 
ful meetings during the war, notwithstanding 
the absence in the field of a majority of the 
members, the courts have been given powers to 
appoint proxies for such absentees. 

Under the law, the so-called “Genossenschai- 
ten” must have all of their affairs audited at 
least once in every two years. It appears that 
the great majority of expert accountants have 
gone to war, and that it is difficult to have 
proper audits made. A law of September 8, 
1914, has granted an extension of four months. 
Most of the emergency legislation has evident- 
ly been enacted upon the supposition that the 
war will be over by next spring. March 31, 
1915, is the date of expiration of a great many 
of the measures; the others just call them- 
selves temporary and leaves it in the discretion 
of the administration to abrogate them when 
not needed any longer. 

In order to reduce law suits to a minimum, 
commissions of conciliation have been organ- 
ized, particularly to settle disputes among mer- 
chants and manufacturers, and among land- 
lords and tenants. Many of these commissions, 
or perhaps all of them, have come into exist- 
ence spontaneously, without any direction or 
request from the public authorities. 

The ministers of justice of Prussia and of 
Baden have memoralized all referees in bank- 
ruptcy, urging them to expedite all proceedings 
in bankruptcy and to try to obtain composi- 


tions. 


The Prussian minister of the interior has 
urged all administrative officers to avoid quar- 
rels about the extent of their authority and, 
where such is not possible, to exert themselves 
to have them settled out of court. 

Among the soldiers sent to the front were 
a number having been sentenced for some of- 
tense. All of these have been pardoned. There 
were also a number having been accused of of- 
fenses. Upon their return prosecutions would 
stare them in the face. All district attorneys 
have been advised by the department of justice 
to let all such prosecutions rest until covered 
by the various statutes of limitations. 

England has prohibited all commerce with 
Germany. Germany has not gone that far. 
Trade with England and her colonies is lawful, 
but payment of debts due them was prohibited 
by an act of September 30, 1914. It does not 
eancel the obligations incurred, but prohibits 
their solution while the war lasts. 

After Generals Paul von Beckendorff and 
von Hindenburg had driven the Prussians out 
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of East Prussia, he was created a doctor juris 
honoris causa by the University of Koenigs- 
berg; his diploma reads: Qui Moscovitorum 
copiis fusis fugatis profligatis Borusiae orien- 
talis patrium solem humanitatemque German- 
icam ab hostili Barbarie defendit ac tutatus 
est immortali patriae decori. 


In order to provide work, not only for fac- 
tory workers having become idle because of 
the war, but also and especially for the hun- 
dreds of thousands of war prisoners, so that 
they may help earn their keep, a great many 
public works have been started. Heretofore, 
a very great deal of red tape had to be wound 
and unwound before such works could get 
under way, and a great deal of time was lost. 
The necessary proceedings in this respect have 
been materially simplified through various Acts 
of September 2, 1914, October 17 and 22, 1914. 

An Act of September 2, 1914, practically con- 
tinues all legal proceedings in the civil courts 
against men actually serving at the front. 

The main features of the Austrian mora- 
torium is that it gives sixty days’ grace in all 
cases. It is still in force and has been extend- 
ed. There are, however, a number of excep- 
tions, particularly claims for wages and sal- 
aries which must be paid when due. Interest 
on mortgage loans must also be paid when due, 
unless debtor can show that his income from 
the property, after payment of taxes and other 
public charges, has been insufficient to meet 


the interest charge. 
AXEL TEISEN. 
Philadelphia. 





ARE “JUSTICE” AND “LAW” 


MOUS TERMS? 


SYNONY- 





One paragraph of President Wilson’s ad- 
dress to the last meeting of the American 
Bar Association, at Washington is going the 
rounds of the secular press and creating much 
comment. This is the quotation: 

“IT once said to a lawyer with whom I was 
discussing some question of precedent and in 
whose presence I was venturing to doubt the 
rational validity at any rate of the particular 
precedents he cited. ‘After all isn’t our ob- 
ject justice?’ And he said, ‘God forbid! We 
should be very much confused if we made 
that our standard. Our standard is to find out 
what the rule has been and how the rule that 
has been applies to the case that is.’ I should 
hate to think that the law was based entirely 
upon ‘has beens.’ I should hate to think that 
the law did not derive its impulse from look- 
ing forward rather than from looking back- 
ward, or, rather, that it did not derive its in- 
struction from looking about and seeing what 
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the circumstances of man actually are and 
what the impulses of justice necessarily are.” 

The lawyer from whom our worthy presi- 
dent has quoted had indeed a very narrow vi- 
sion and hardly represents any but the most 
ultra conservative members of the bar. We 
do not believe that reverence for the past 
keeps the courts from “looking about” and 
discovering new principles of justice or at 
least new applications of old principles of 
justice upon which to base a rule of law that 
will work out exact justice in the case at bar. 
And more than one supreme court justice has 
confessed that “impulses of justice” with respect 
to some particular case at bar has often been 
responsible for straining the tension of old 
rules of law almost to the breaking point. 

Our courts aim at “justice.” That is an un- 
conscious standard in any normal mind when 
dealing with the rights of others. The dif- 
ficulty which the courts often have to con- 
front is how to get outside of the limitations 
of a statute or a former decision in order to 
do justice as they conceive it. 

But it must always be remembered by critics 
of the judiciary that they labor sometimes in 
very close cases under a very embarrassing 
situation, to-wit, their conception of what jus- 
tice in the particular case demands and their 
conception of what the law really is, which they 
are sworn to uphold. Between their conscience 
on one side and their oath on the other, and 
they often fall upon the Scylla of public opin- 
ion in seeking to avoid the Charybdis of their 
own consciences. 


MEETING OF AMERICAN BAR ASSOCIA- 
TION. 


The next meeting of the American Bar As- 
sociation will be held August 17, 18 and 19, 
1915, at Salt Lake City, Utah. 

This matter was decided at the meeting of 
the executive committee, held in New York on 
January 9, 1915. 

The prospects for a large attendance are en- 
couraging and especially reassuring to the 
committee by reason of the fact that Salt Lake 
City is one of the sight seeing places of this 
country on the way to the Panama Exposition 
at San Francisco. 

We not only congratulate the bar of Salt 
Lake City on this signal honor, but the bars 
of all the great Western States should unite 
in demonstrating their ability to rank with the 
leaders of the profession anywhere in the coun- 
try by making the greatest as well as the best 


attended meeting of the association in its his- 
tory. 

We hope to be there and to meet everybody 
else there. A. &. &. 
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BOOKS RECEIVED 





A Treatise on the Law of Income Taxation 
under Federal and State Laws. By Henry 
Campbell Black, author of Black’s Law Dic- 
tionary and of Treatises on Judgments, Bank- 
ruptcy, Constitutional Law, Interpretation of 
Laws, Judicial Precedents, etc. Second edition. 
Price, $5.00. Vernon Law Book Company, Kan- 
sas City, Mo., 1915. Review in this issue. 





A History of French Public Law. By Jean 
Brissaud, late professor of legal history in the 
University of Toulouse. Translated by James 
W. Garner, professor of political science in 
the University of Illinois. With introductions 
by Harold D. Hazeltine, reader in English law 
in Cambridge University; and by Westel W. 
Willoughby, professor of political science in 
Johns Hopkins University. Price, $4.50. Bos- 
ton, Little, Brown & Co., 1915. Review wil 
follow. 





The Individual Delinquent. A text book of 
diagnosis and prognosis for all concerned in 
understanding offenders. By William Healy, 
A. B., M. D., director of the Psychopathic 
Institute, Juvenile Court, Chicago, Associate 
Professor Mental and Nervous Diseases, Chi- 
cago Policlinic. Price, $5.00. Boston, Little, 
Brown & Co., 1915. Review will follow. 








BOOK REVIEWS. 





BLACK ON INCOME TAXES—SECOND 
EDITION. 

A review of the first edition of the above 
work appeared in 77 Cent. L. J. 335, and now 
appears the second edition. Our former review 
concerned a book on the law just passed when, 
of course, there were no adjudications or de- 
partmental rulings in regard to its application. 

This edition comes after a year of trial of 
the law, and shows the regulations and rulings 
of the treasury department of the government 
all sections numbered and that department’s 
digest and synoptical arrangement. 

The text of the former edition has been to a 
large extent rewritten in the light of develop- 
ment in the administration of the law, and the 
— prescribed forms are given in the 
book. 

This book is comprehensive in treatment and 
of invaluable benefit to practitioners in advis- 
ing as to the making of proper returns under 
the law. It is, as said, an “Up-to-Date, Usable 
Reference Work on Income Taxes,” and should 
be at hand, especially at this time of the year. 

This edition is attractive in form and print, 
is bound in law buckram and comes from the 
well-known house of Vernon Law Book Co., 
Kansas City, Mo., 1915. 





HUMOR OF THE LAW. 





A lawsuit was recently in full swing, and 
during its progress a witness was cross-ex- 
amined as to the habits and character of the 
defendant. 

“Has Mr. March a reputation for being ab- 
normally lazy?” asked counsel briskly. 

“Well, sir, it’s this way—” 

“Will you kindly answer the question ask- 
ed?” struck in the irascible lawyer. 

“Well, sir, I was going to say it’s this way. 
I don’t want to do the gentleman in question 
any injustice, and I won’t go so far as to say, 
sir, that he’s lazy, exactly; but if it required 
any voluntary work on his part to digest his 
food—why, he’d die from lack of nourish- 
ment, sir.’”—Everybody’s. 


During the flood of 1913, Lima received 
her share of the overflowing waters of the 
Ohio. The streets turned into rivers. 

A dripping man, who apparently was suffer- 
ing from an oversupply of wet goods inside 
as well as out, staggered into a blacksmith 
shop. With a thick voice he asked for a mon- 
key-wrench, and, getting one, waded back into 
the street. 

He was arrested later standing in three feet 
of water, working over a hydrant. 

“Say, what are you doing there?” called the 
policeman. : 

The drunk paused, braced himself against 
the current, and called back with true civic 
pride: “Officer, somebody’s—hic—got to shut 
this water off. We can’t—hic—waste it like 
this.”—Everybody’s. 


From Fenimore Cooper and other authorities 
we have gained the impression that the In- 
dian is a stolid, severe individual, with no 
sense of the white man’s humor, but one red 
brother showed himself quite a civilized joker 
the other day in the United States Court at 
St. Paul. He was a witness in a hotly con- 
tested case, and a lawyer was after him in the 
most approved style to cast discredit on his 
testimony. After apparently frightening the 
Indian’ with the awful consequences’ which 
would follow the slightest deviation from the 
truth, the lawyer solemnly said: 

“Now, sir, I want you to tell me the exact 
truth, without any shuffling or evasion. I 
want you to look me square in the eye and 
tell me how you get your living?” 

The Indian looked straight at the lawyer 
and, with that grave air familiar to all ac- 
quainted with the red man, simply said: “Eat.” 

The court room roared, and the lawyer let 
the witness go.—St. Louis Globe-Democrat. 
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1. Abatement and Revival—Pendency of An- 
other Suit.—Pendency of a suit on a claim will 
not prevent the same claim from being used as 
a set-off in another action, nor will a set-off 
create a bar to a suit in the same court on 
the same claim.—National Metal Edge Box Co. 
v. American Metal Edge Box Co., Pa., 92 Atl. 42. 

2. Assault and Battery—Drunken Man.— 
Where a saloon keeper removed a drunken man 
from the barroom, placing hini in a small room 
and locking the door, he is guilty of an assault 
and battery; the intoxicated man not being able 
to look out for himself.—Grenier vy. O’Gara, 
Mass., 106 N. E. 563. 

3. Attachment—Damages.—It is no defense 
to a claim for actual damages from wrongful 
attachment that the plaintiff in attachment had 
probable cause to believe that ground for at- 





tachment existed.—Fisher v. Scnerer, Tex., 169 
S. W. 1133. 
4. Grounds. of.—An attachment must stand 


or fall according to the facts existing at the 
date of its issuance, and cannot be based on 
a subsequent event.—Brady-Neely Grocer Co. v. 
De Foe, Tex.,-169 S. W. 1135. 

5. Bankruptey—State Insolvency Law.—The 
federal Bankruptcy Act of 1898 superseded state 
insolvency laws in so far as they relate to 
the same subject-matter and affect the same 
persons; hence state courts should not assume 
jurisdiction of a general assignment for credi- 
tors within four months after the date of the 
assignment.—Baxter County Bank v. Copeland, 
Ark., 169 S. W. 1180. 

6. Unscheduled Property.—The property of 
a bankrupt not scheduled does not revest in 
the bankrupt by his discharge.—Jones v. Barnes, 
Miss., 66 So. 212. 

7.——Waiver.—Where a creditor, whose claim 
against a bankrupt was secured by a chattel 
mortgage upon the property of the wife of the 











bankrupt, made full disclosure as to his secur- 
ity in the bankruptcy proceedings, and the 
bankrupt in effect denied any interest in the 
mortgaged property, the proving of the claim 
against the bankrupt and the receipt of a div- 
idend thereon did not constitute a waiver of 


the mortgage.—P. Ballantine & Sons v. Fenn, 
Vt... 92 AG. &. 
8. Banks and Banking—Agency.—If money 


is left with a bank to be loaned, the bank is an 
agent, not a debtor, and if the bank lends the 
money in good faith and exercises due care, 
it is not liable for loss.—Chapman v. First Nat. 
Bank of Roseburg, Ore., 143 Pac. 630. 


9. Beneficial Associations — Expulsion of 
Member.—The power to expel a member of a 
beneficial association can be conferred only by 
the association’s charter, and not by a by-law. 
—Macavieza v. Workingman’s Club of Plymouth, 
Pa., 92 Atl. 41. 

10. Bills and Notes—Defenses.—Whenever a 
defendant can maintain a cross-action for dam- 
ages for plaintiff’s noncompliance with his part 
of the contract, he may in an action upon a 
note given in consequence of the contract set 
up such claim as a defense.—Dutton vy. Million, 
Ark., 169 S. W. 1183. 

11. Execution.—That one who signed a 
note as surety signed the name of her principal 
without authority does not make such surety 
the principal.—Mutual LGenefit Life Ins. Co. v. 
First Nat. Bank, Ky., 169 S. W. 1028. 

12. Novation.—The execution of a new note 
in place of an old one, to which the wife of one 
of the signers added her name as surety, does 
not constitute a novation and discharge the old 
obligation.—Mutual Benefit Life Ins. Co. vy. 
First Nat. Bank, Ky., 169 S. W. 1028. 

13. Boundaries—High Water Mark.—‘“High- 
water mark” of a non-navigable stream, called 
for as a line in a deed, is the line to which the 
river has destroyed vegetation ana rendered 
the land unfit for meadow or cultivation.—IEph- 
raim Creek Coal & Coke Co., v. Brogg, W. Va., 
83 S. E. 190. 

14. Office Survey.—That a survey was 
merely an office survey may be established by 
circumstantial evidence.—McSpadden v. Vanner- 
son, Tex., 169 S. W. 1079. 

15. Oral Agreement.—A disputed boundary 
line between coterminus owners may be estab- 




















lished by an oral agreement accompanied by 
actual possession to the agreed line or other- 
wise duly executed.—Bunger v. Grimm, Ga., 83 
S. E. 200. 


16. Carriers of Goods—Damages. — Where 
goods were sold at a stipulated price if they 
arrived on schedule time, but the carrier was 
not informed of the contract, the measure of 
damages for delay is the difference between the 
market price of the goods when they should 
have arrived and when they did.—Southern Pac. 
R. Co. v. A. J. Lyon & Co., Mass., 66 So. 209. 

17. Carriers of Live Stock—Furnishing Cars. 
—A railroad carrier must furnish cars suitable 
to transport cattle, and cannot shield itself by 
proving that the shipper contracted to inspect 
the cars furnished and reject them if improper. 
—Gulf, C. & S. F. Ry. Co. v. Boger, Tex., 169 
S. W. 1093. 


18. Carriers of 
earrier need exercise only 


Passengers—Platform.—A 
ordinary care to 





ageaaaa 
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maintain its platforms ina reasonably safe con- 
dition for use by a passenger exercising ordi- 
nary care.—Polland v. Grand Trunk Ry. Co. of 
Canada, Me., 92 Atl. 38. 


19. Res Ipsa Loquitur.—Plaintiff's evidence 
that an electric car started with a “terrible 
jerk,” together with testimony of injury, held 
not to sustain the burden of proof; the princi- 
ple of res ipsa loquitur being inapplicable.— 
Griffin v. Springfield St. Ry. Co., Mass., 106 N. 
E. 561. 





20. Champerty and Maintenance—Adverse 
Possession.—A conveyance made at a time when 
the land was in the actual adverse possession 
of defendants and largely under fence, held 
champertous under Ky. St. § 210.—Begley v. 
Valentine, Ky., 169 S. W. 1026. 


92: Eminent Domain.—-Where land is con- 
demned, a contract between the landowner and 
his attorney to pay the latter a percentage of 
the damages recovered is not champertous, 
where the parties assumed that some compensa- 
tion would inevitably be recovered.—Taylor v. 
Rosenberg, Mass., 106 N. E. 603. 

22. Chattel Mortgages—Passing of Title.— 
Under a provision in a contract of sale against 
passing title to the buyer until after payment 
in full, the title passes and the transaction be- 
comes a sale with a mortgage back.—Monte- 
negro-Riehm Musie Co. v. Beuris, Ky., 169 S. W. 
986. 

23. Renewal Note.—A renewal note recit 
ing that it was given only to extend original 
conditional sale note did not extinguish the old 
note so as to postpone it to an intervening 
mortgage given by the vendee.—Carlton Supply 
Co. v. Battle, Ga. 83 S. E. 225. 

24. Commerce—Intoxicating Liquors, — One 
who sells intoxicating liquors solely in inter- 
state commerce does not violate local prohib- 
itory laws because he did not purchase his 
liquors in interstate commerce; the sale and 
not the purchase of liquors being prohibited. 
—State v. Chadwell, Tenn., 169 S. W. 1170. 

25. Compounding Felony—Precedent Proof.— 
Proof of actual commission of a felony is es- 
sential to a conviction of compounding it.— 
Hays v. State, Ga., 83 S. E. 236. 

26. Contracts—Acceptance.—Where a _ land- 
owner, who knew little about wells, accepted 
one dug by plaintiff, relying upon his superior 
knowledge and skill, such acceptance does not 
preclude the landowner from setting up that 
the well was not properly constructed.—Dut- 
ton v. Million, Ark., 169 S. W. 1183. 

27.——Duress.—A contract is procured by 
duress, where the maker was so acted on by 
threats of the person claiming the benefit of 
the contract as to be bereft of that quality of 
mind essential to the execution of a contract. 
—Piekenbrook v. Smith, Okla., 143 Pac. 675. 


28. Corporations—Preference. — Pledge by 
an insolvent corporation to a bank of notes 
given for the price of land, as security for the 
corporation note indorsed by the directors, held 
not an attempt to prefer the bank as a credi- 
tor, or to relieve the directors of liability, but 
performance of the corporation’s earlier agree- 
ment on valuable consideration to give the 
bank a mortgage on the land.—Ed. V. Price & 
Co. v. Rouse Bros. & Smith, Miss., 66 So. 210. 











29. Rescission. — Where a _ corporation 
agreed to sell stock to plaintiff and to give him 
employment wrongful discharge of plaintiff en- 
titled him to rescind and recover the amount 
paid for the stock.—Brown v. National Electric 
Works, Cal., 143 Pac. 606. 

30. Surrender of Franchise.—Corporate ac- 
tion is necessary to the surrender of a franchise 
by a public service corporation.—Town of Gas- 
saway v. Gassaway Gas Co., W. Va., 83 S. E. 189. 

31. Courts—Jurisdiction—Where want of 
jurisdiction of defendant did not appear on the 
face of the petition, and was not raised by spe- 
cial demurrer or by a plea in abatement or mo- 
tion to quash, and defendant’s answer present- 
ed a defense on the merits, the right to object 
was waived.—Gainesboro Telephone Co. v. Buck- 
ner, Ky., 169 S. W. 1000. 

32. Criminal Evidence — Instructions. — 
Where evidence, though competent, was calcu- 
lated to prejudice accused by an improper use 
by the jury, it should have been instructed-as 
to its legitimate bearing and cautioned not to 
be influenced thereby, except as far as it was 
relevant.—State v. Pollard, N. C., 83 S. E, 167. 

33. Criminal Law—Argument of Counsel.— 
A conviction obtained in violation of the rules 
respecting the argument of counsel will be set 
aside on appeal.—Stroud v. Commonwealth, Ky., 
169 S. W. 1021. 

34.-—-Argument of Counsel.—It was improp- 
er for accused’s counsel in his argument to refer 
to what he personally knew regarding the lo- 
cation and surroundings of the scene of the 
crime.—State v. Rodgers, N. C., 83 S. E. 161. 

35. Former Jeopardy.—Where accused was 
acquitted in a prosecution before a justice, such 
acquittal will not constitute former jeopardy, 
where procured through collusion between ac- 
cused and the justice.—Brackney vy. State, Ind., 
106 N. E. 532. 

36. Suspension of Sentence.—Where the 
verdict of guilty failed to recommend suspen- 
sion of sentence, the court could not suspend 
it—Johnson vy. State, Tex., 169 S. W. 1151. 

37. Withdrawal of Instructions.—A mere 
withdrawal of an instruction after the jury has 
retired need not be in writing.—Robinson Vv. 
State, Ind., 106 N. E. 533. 

38. Criminal Trials—Newly-Discovered Evi- 
dence.—A new trial will not ordinarily be grant- 
ed because of newly-discovered evidence tend- 
ing merely to impeach the prosecutrix.—State 
v. Folden, La., 66 So. 223. 

39. Damages—Remote. — Remote damages 
are such as are the unusual result, not reason- 
ably to be anticipated, from unusual circum- 
stances over which the negligent party has no 
control.—Chambers v. Everding & Farrell, Ore., 
143 Pac. 616. 

40. Deeds—Description—A deed must set 
forth a subject-matter, either certain in itself 
or capable of being reduced to a certainty by a 
reference to something extrinsic to which it re- 
fers.—Speed v. Perry, N. C., 83 S. E. 176. 

41. Descent and Distribution—Half-Blood. 
—Under the fourth canon of descent, a collat- 
eral relative of the half-blood cannot inherit un- 
less he is of the blood of the purchasing ances- 
tor from ‘whom the lands descend.—Noble v. 
Williams, N. C., 83 S E. 180. 
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42, Infant Heir.—An agreement between 
the others entitled to share in the estate of the 
deceased person is not binding on an infant 
heir.—Alsobrook v. Orr., Tenn., 169 S. W. 1165, 


3. Diveree—Burden of Proof.—In suit for 
divorce, burden held to be on wife to prove that 
husband was of sufficient ability, and that his 
neglect to provide maintenance was wanton and 
cruel.—Keenan vy. Keenan, Mass., 106 N. E. 568. 


44, Custody of Children.—Where a parent 
awarded the custody of children in divorce pro- 
ceedings becomes uniitted for the trust, third 
persons may, by petition, intervene in behalf 
of the children.—Stone v. Duffy, Mass., 106 N. 
E. 595. 

45. —Non-Support.—A divorce for non-sup- 
port held properly refused, where plaintiff's 
own income was ample for her supoprt, and 
she did not request her husband to support her 
during their separation.—Baker vy. Baker, Cal., 
143 Pac. 607. 

16. Domicile—Naturalization. — Naturaliza- 
tion of an alien is not conclusive of domicile 
in the country of his adoption, since citizen- 
ship or nationality and domicile involve dif- 
ferent principles.—In re Mesa’s Estate, 149 N. 
Y. Supp. 536. 

47. Elections—Open LBallots.—Ballots voted 
openly on the table by voters who were not 
sworn as to their disability cannot be counted. 
—Allen v. Griffith, Ky., 169 S. W. 1003. 

48. Eminent Domain — Riparian Owner, — 
That a riparian proprietor maintained a prior 
action, where the defendant municipality took 
land on a brook which caused some interfer- 
ence with his riparian rights, is not defense to 
a subsequent action for the diversion of all of 
the waters of a brook, but merely goes to the 
amount of damages recoverable in the second 
proceeding.—Stevens vy. City of Worcester, Mass., 
106 N. E. 587. 


49. KEstoppel—Statutory Action.—The  doc- 
trine of equitable estoppel will not be applied 
in aid of an action by a landlord to enforce a 
special statutory right for three times the 
amount of rent actually due.—Bolitho v. East, 
Utah, 143 Pac. 584 

50. Evidenee—Judicial Notice.—The court 
ean take judicial notice that the dispatch with 
which the business of railroad is conducted 
does not admit of trains coming to a full stop 
at junction points, but that sighals have been 
devised by which the approaching engineer may 
be advised whether the track is clear.—Finne- 
gan v. Missouri Pac. Ry. Co., Mo., 169 S. W. 969. 

51. xeeutors and Administrators—Divesti- 
ture.—If a will does not devise land, though it 
creates a power in the executors to sell it, the 
estate of the heirs is not divested until the ex- 
ecution of the power of sale.—Speed v. Perry, 
N. C., 83 S. E. 1736. 

52. Foreible Entry and Detainer—Sufferance. 
—The presence of one by sufferance of his wife 
in her premises ceases to be such immediately 
on her death, when the legal title descends to 
her heirs, and he becomes against them an in- 
truder, as to right of removal by summary pro- 
ceedings.—Newman v. O’Rourke, 149 N. Y. Supp. 

















53. Fraud—tTrust Relation.—A barber who 
practically represented to plaintiff that he was 
engaged in finding locations for business, upon 
whose’ information plaintiff acted, became 
plaintiff's ag~ent, establishing a relation of trust 
and confidence, rendering the barber liable for 
deceit in representing that a lease of the prem- 
ises sold to plaintiff would be secured.—Koch- 
ler v. Dennison, Ore., 148 Pac. 649. 

54. Garnishment — Former Indebtedness.— 
Where an indebtedness to C was transferred by 





him to another long before writs of garnish- 
ment were served on the debtor, the indebted- 
ness was no longer subject to garnishment as 
the property of C, though the debtor did not 
know of the transfer.—Amarillo Nat. Bank v. 
Panhandle Telephone & Telegraph Co., Tex., 169 
S. W. 1091. 


55. Gifts—intent.—A daughter claiming that 
money drawn from her mother’s bank account 
was intended as a manual gift must clearly 
show that such was her mother’s intention.— 
Succession of Housknecht, La., 66 So. 233. 

56. Homicide—Insanity.—The issue of insan- 
ity presents a pure question of fact whether ac- 
cused was so mentally diseased that he felt 
impelled to act by a power which overcame his 
reason and judgment, and was to him irresist- 





ible—Commonwealth y. Cooper, Mass., 106 N. E. 
545. 
57.——Self-Defense.—That accused harbored 


malice towards deceased, a chief of police, be- 
cause of real or imagined persecutions, held not 
to defeat right of self-defense against a dan- 
ges assault.—State v. Pollard, N. C., 83 5. 


‘40 4. 





58. -Sudden Passion.—‘“Influence of sudden 
passion” means that the provocation must arise 
at the time of the commission of the offense, 
that the passion is not the result of a former 
provocation, and that the act must be directly 
caused by the passion arising out of the provo- 
cation.—Lamb v. State, Tex., 169 S. W. 1158. 


59. Husband and Wife—Presumption.—De- 
spite the presumption that the name appearing 
first on a note as an obligor is that of the prin- 
cipal debtor, where it is sought to hold a wife 
upon notes which she signed with her husband, 
the courts must look at the substance, and not 
the form to see that she is not held liable as a 
surety for her husband’s debts.—Mutual Bene- 
fit Life Ins. Co. v. First Nat. Bank, Ky., 169 S. 
W. 1028. 

60. Indemnity—Acceptance of Benefits. — 
Where an agent of a corporation secured plain- 
tiff’s subscription to the corporation’s stock by 
fradulent representations, and the corporation, 
with knowledge of the fraud, retained plain- 
tiff's money and notes, it became an active 
participant in the fraud, and, on being cast in 
a suit to rescind, could not recover over against 
the agent.—Commonwealth Bonding & Casualty 
Ins. Co., v. Bomar, Tex., 169 S. W. 1060. 


61. Infants—Defense.—Where a minor was 
designated as a beneficiary in a mutual benefit 
certificate, on her agreement to collect the pro- 
ceeds and pay the same to another, her minor- 
ity was no defense to her obligation to per- 
form the agreement.—Mellville v. Wickham, 
Tex., 169 S. W. 1123. 

62. Injunetion—Anticipation of Injury.—In 
an injunction suit brought before a _ railroad 
company had sought to exercise the right of 
expropriation, whether it had such right could 
not be determined, even with the consent of the 
railroad company.—Mansfield Northeastern R. 
R. Co. v. Nabors, La., 66 So. 229. 

63. Enforcing Ordinance.—Equity may en- 
join public officers from taking action injuri- 
ous to property rights under a void ordinance. 
—-Greene v. Cook, Mass., 106 N. E. 573. 

64. Jurisdiction.—An owner not objecting 
to a petition for a drainage district, and ap- 
pealing may, nevertheless, on bill to enjoin the 
issuance of bonds of the established district, 
question the court’s jurisdiction, where such 
question was one of law to be determined from 
an inspection of the record.—Hardee vy. Brooks, 
Miss., 66 So. 216. 

65. Libel. Where no breach of trust or of 
a contract appears, a bill will not lie to enjoin 
the publication of libelous statements injurious 
to plaintiff: his remedy being an action for 
damages.—Finish Temperance Societv Sovittaria 
v. Rievaaja Publishing Co., Mass., 106 N. E. 561. 

66.——Limits of Writ.—Person employed. to 
establish card index system. who carried away 
a copy of the indices, held properly enjoined 
from using such copy or information thereby 
obtained: but the injunction must specify the 
information or secrets he was not to use.—Oxy- 
pathor Co. v. De Cordero, 149 N. Y. Supp. 513. 
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67. Insane Persons—V oidable Contract.— ant; it not being a stock dividend, though for 
The deed of one mentaily unsound is not neces- convenience payment was made in notes, rath- 
sarily void, but is only voidabie, and, unless er than in actual money.—Boston Safe Deposit 
there was unfairness or injustice, such as = «& Trust Co. v. Adams, Mass., 106 N. K. 690. 
adequate consideration, etc., the deed shoul 
not be set aside—Lexington & E. Ry. Co, v. , 31. Limitation of Actions—Overdraft by 
Napier’s Heirs, Ky., 169 S. W. 1017. Partner.—The charging of overdrafts by a 
4 és - partner to profit and loss, and the striking of 
68. Voidable Contract.—W here insured, the balance due from him, which was carried 





though knowing the effect of his act, was in- 
duced, by an insane delusion that his children 
were about to murder him for his insurance, 
to surrender his policies in consideration of 
payment of the surrender value, such surrender 
was voidable after his death at the instance of 
his personal representatives.—New York Life 
ins. Co. v. Hagler, Tex., 169 S. W. 1064. 


69. Insurance—Accident.—Where person, in 
using nasal douche, sniffed more violently than 
usual, drawing germs into the middle ear, 
whence they penetrated into the brain, causing 
spinal meningitis, held that there couid be no re- 
covery under a policy insuring against death 
from injuries effected througn external vio- 
lent, and accidental means.—Smith v. Travel- 
ers’ Ins. Co., Mass., 106 N. E. 607. 


70.—~Adopted Children.—‘‘Adopted children,” 
as used in a law of a beneficial association au- 
thorizing the making of adopted children pene- 
ficiaries, held to include the foster mother of 
the insured, whom he had legally adopted as 
his heir.—Mellville vy. Wickham, Tex., 169 S, W. 
1123. 


71. Process.—A party suing a foreign in- 
surance company has an option to serve pro- 
eess upon the insurance commissioner Or upon 
the agents of the foreign company.—Mutual 
Benefit Life Ins. Co. v. First Nat, Bank, Ky., 
169 S. W. 1028. 


72. Reinstatement.—On an issue as to in- 
sured’s health at his reinstatement, statements 
by the beneliciary were admissible in favor of 
defendant.—Supreme Tribe of Ben Hur v, Cos- 
grove, Ky., 169 S. W. 999. 


73. Intoexiecating Liquors—Clubs.—A sale of 
liquor belonging to an incorporated club made 
by an employe of the club to members thereof 
does not come within the rule that the dis- 
tribution among the members of a joint as- 
sociation of liquors purchased for them is not 
a sale—Commonwealth vy. Woelz, Mass., 106 N. 
E. 56 

74. a a supreme court 
acquires no jurisdiction in an action against a 
non-resident for a money judgment, by personal 
service outside of the state.—Jacobs v. White, 
149 N. ¥. Supp. 500. 

75. Res Judicata.—A former 
tween the parties is conclusive, in all subse- 
quent actions involving the same question, as 
io all matters belonging to the subject of the 
controversy, and properly within the issues 
which might have been raised and determined. 
—Southern Pac. Co. vy. Edmunds, Cal., 143 Pac. 
597. 

76. Jury—Disqualification.—That a juror had 
loaned money to another to pay counsel assist- 
ing in the prosecution did not disqualify him 











judgment be- 


from serving as a juror.—Bird y. State, Ga., 83 
S. E. 238. 
77. Landlord and T Sstoppel.—When 








the owner of a paramount title, having a pres- 
ent right of possession, demands possession, the 
tenant may yield posse ssion, and is not estopped 
to deny the landlor title—Stanley v. Top- 
ping, Ore., 143 Pac. 632. 

78.——Eviction.—As between a landlord and 
tenant, an eviction must be due to some wrong- 
ful act on the part of the landlord, depriving 
the tenant of the beneficial enjoyment of the 
premises.—Taber v. Van Pelt, 149 N. Y. Supp. 
187. 

79. Libel and Slander—Joint 
Liability—Where a number of persons working 
together to a common end publish a libel, they 
are jointly liable as well as severally.—Finish 
Temperance Society Soviattaja v. Riavaaja 
Publishing Co., Mass., 106 N. E. 561. 





and Several 





S80. Life Estate Dividend,—Divi- 
dends paid out of earnings leaving the frac- 
tional interest represented by each share of 


stock unchanged, held to belong to a life ten- 





torward to the following year, Was not an ac- 
count stated, and dees not begin to run against 
an action tor such overdratts until the disso- 
lution of the firm.—McMahon v. Brown, Mass., 
iv6 N. K, 576. 


82. Master and Servant—Independent Con- 
tractor.—That an aviator, who was giving ex- 
hibitions at a fair, was an independent con- 
tractor, and was negligent in hanaling nis ma- 
cnine, does not relieve the fair association from 
liability, if it also was negligent.—Platt v. Erie 
County Agricultural Society, 149 N. Y. Supp. 620. 


&3.——Obvious Danger.—An employe not en- 
gaged in making a reasonably safe place dan- 
gerous, or an obviously dangerous place safe, 
was not, as a matter of law, when injured by 
its condition injured by a risk incident to his 
employment.—Cnicago, R. l. & PB. Ky. Co. v. 
Townes, Okla., 143 Pac. 680. 

84. Presumption.—In an action for the 
wrongful death of a servant run down by a 
motor car in a mine, there is no presumption 
either that the servant was guilty or negiigence 
or that those in charge of the car were negli- 
gent.—Linard’s Adm’r v. Interstate Coal Co., 
Ky., 169 S. W. 1006. 

85. Proximate Cause.-Where a servant in 
the exercise of ordinary care while trying to 
save a bundle of laths from a saw, pushed too 
hard against the laths, in view of the weak sup- 
port afforded by a block which a superior had 
negligently failed to wedge, fell against the saw, 
the negligence was the proximate cause of the 
injury.—Pine Mountain Mfg. Co. v. Bishop, Ky., 
169 S. W. 1010. 

86. Usage.—A usage of an employe of a 
railroad company may be shown to be at vari- 
ance with a rule when the company has knowl- 
edge of such usage, and the knowledge may be 
implied from the notoriety of the custom or in- 











ferred from cfrcumstances.—Finnegan y. Mis- 
souri Pac. Ry. Co., Mo., 169 S. W. 969. 
87. Mechanics’ Lien—Waiver.—A _ contract- 


or’s bond against sub-contractors’ liens does 
not waive the lien of the contractors them- 
selves.—Maynard vy. Lange, Ore., 143 Pac. 648. 

88. Mortgages—Bidder at Sale—A plaintiff 
who bids in the property at foreclosure may be 
compelled to complete his purchase by paying 
the referee’s fees and expenses and taking the 
deed.—Brighton Heights Development Co. v. 
Interboro Home Builders’ Co., 149 N. Y. Supp. 
496, 

89. Municipal Corporations—Abutting Own- 
er.—The right granted by an abutting owner 
to a water company to lay water pipes in a 
street was subordinate to the right of the pub- 
lic to compel the removal of the pipes, when 
necessary to enable the city to construct a sub- 
way in the street.—Moffat v. City and County 
of Denver, Colo., 143 Pac. 577. 


90.——Competitive Bidding.—That a _ street 
is directed to be paved with a patented article 
does not necessarily prevent competitive bid- 
ding.—Whitmore, Rauber & Vicinus y. Edger- 
ton, 149 N. Y. Supp. 5608. 

91.—indictment.—Where a municipal cor- 
poration allows its streets to get out of repair 
or become obstructed so as to be a public nuis- 
ance, its officers are liable to indictment.— 
Southern Ry. Co. v. State, Tenn., 169 S. W. 1173. 

92. Negligenece—Assumption of Risk.—The 
defense of assumption of risk can be invoked 
only in cases between master and servant.— 
Furbeck v. I. Gevurtz & Son, Ore., 143 Pac. 654. 

93. Proximate Cause.—The owner of @ 
store, to which entrance was had through a 
swinging door, is not liable for an injury to a 
customer, occasioned by the negligence of an- 
other customer, who jammed the door on the 
ges | =" hand.—Smith v. Johnson, Mass., 106 
N. E. " 


94. Partnership—Asests.—Where the _ busi- 
ness and assets of a firm were transferred to a 
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corporation, the right of one partner to an ac- 
counting, and the payment of the balance due 
him from the other is not an asset of the part- 


nership.—McMahon v. Brown, Mass., 106 N. E. 
576. 
95. Party Walls—Covenants.—Under Civ. 


Code 1910, § 4192, a party wall agreement con- 
tained in deeds by tenants in common of two 
adjoining lots, constituted a covenant running 
with each lot.—Horne y. Macon Telegraph Pub. 
Co., Ga., 83 S. E. 204. 


96. Principal and Surety—Contribution.— 
Where a negotiable note is paid after maturity 
to a holder in due course by a surety, failure 
of consideration is no defense in an action for 
contribution by a surety against his cosurety. 
—Cummins v. Line, Okla., 143 Pac. 672. 


97. Discharge.—A supplemental contract, 
providing for submission to arbitration of any 
disputed question as to what constituted ex- 
tras, did not discharge the surety on the con- 
tractor’s bond, though the original contract 
provided that payments for extras should be 
made monthly.—Massachusetts Bonding & Ins. 
Co. v. Realty Trust Co., Ga., 83 S. E. 210. 

98. Process—Defined.—The word “process” 
includes the means whereby a court compels 
the appearance of the defendant before it or a 
compliance with its demands, and is not re- 
stricted to mesne process. In a restricted sense 
it means those mandates of the court intend- 
ing to bring parties into court or to require 
them to answer proceedings there pending.— 
Cloquitt Nat. Bank v. Poitivint, Ga., 83 S. E. 198. 

99. Railroads—Trespassers.—TIf, after no- 
tices forbidding trespass were posted bv a rail- 
road, the people continued to use a bridge as 
a footway with the railroad’s knowledge and 
without objection, a jury may find that the 
company acquiesced in the use, notwithstand- 
ing the notice.—Doyle v. Portland Ry., Light & 
Power Co., Ore:, 143 Pac. 623. 

100. Release—Valid.—A release of a claim 
for damages for personal injuries, executed 
while a party was in a semiconscious condition 
to such an extent that he did not know what 
he was doing, was not binding upon him 





Texas & P. Ry. Co. v. Hubbard, Tex., 169 S. Ww. 
1058. 
101. ial Property.—Where the 





defendant in replevin claims only a special in- 
terest in the property under an attachment, a 
judgment for the defendant should state the 
value of the property and also the value of de- 
fendant’s interest therein.—Bolitho v. East, 
Utah, 143 Pac. 584. 

102. Sales-—Acceptance.—Where a buyer of 
machinery accepts it in a defective condition 
and undertakes to place it in good condition at 
the cost of the seller, he becomes liable for the 
price. less his necessary expenditure.—Sonuthern 
Gas & Gasoline Engine Co. v.‘:Adams & Peters, 
Tex., 169 S. W. 1143. 

103. Conditional Sale-—Where a_ contract 
of conditional sale contains no provision that. 
on default by the buver, prior pavments shall 
be forfeited, if the seller retakes the property, 
the payments made, less damages sustained by 
the seller. may be recovered by the bhuyer.— 
Nuality Clothes Shop v. Keeney, Ind., 106 N. E. 
541. 





Agreement.—An executoryv 
eqns “for the sale of goods to be delivered 
at a future date is valid.—Robson & Evans v. 
N. J. Weil & Co., Ga., 83 S. E. 207. 

195. Implied Warrantv.—Where defendant 
sold plaintiff an automobile under an implied 
warranty that it was fit for a particular ser- 
vice. a breach of warrantv held ground for 
rescission.—International Harvester Co. of 
America v. Porter, Ky., 169 S. W. 993. 

106. Set-Off and Countereclaim—Counterclaim. 
—In action for conversion of furs alleged 
to have been delivered to defendant for stor- 
age, counterclaim for foreclosure of lien, on 
allegations that the furs were delivered as se- 
euritv for a debt. held a proper counterclaim.— 
Harrison v. Frederick C. Loeser & Co., 149 N. 
Y. Supp. 491. : 

107. Recoupment.—Recoupment is a_ de- 
fensive, rather than an offensive, vroceeding, 
and has in view a claim in behalf of each con- 














tending party, and will not apply where, to sus- 
tain defendant’s claim, it is necessary to show 
that plaintiff has no right of action.—Hoover 
Commercial Co. v. Humphrey, Miss., 66 So, 214. 

108. Specific Performance—PBond for Title.— 
Where title to land was taken in the name of 
defendant’s ancestor, who gave a bond for title 
to S in order to defraud the latter’s creditors, 
and the rights under the bond passed by quit- 
claims to plaintiff's ancestor, his rights were 
based on the bond, which was independent of 
any fraud on the creditors of S, and was en- 
forceable without reference to the consideration 
Passing between the intervening parties.— 
Taft v. Henry, Mass., 106 N. E. 553. 

199. Taxation—Salary of State Officer.—The 
United States government cannot tax the salary 
of any state functionary.—City of New Orleans 
v. Salmen Brick & Lumber Co., La., 66 So. 237. 

119. Telegraphs and Telephones—Common 
Carrier.—A telephone company is a “common 
carrier.”—Gainesboro Telephone Co. vy. Buckner, 
Ky., 169 S. W. 1000. 

111.- Mental Anguish.—Where a message 
announcing the death of the brother of the 
sender and addressee was negligently delayed, 
so that the addressee was deprived of the priv- 
ilege of attending the funeral, both the sender 
and the addressee were entitled to recover for 
mental anguish.—Betts v. Western Union Tele- 
graph Co., N. C., 83 S. E. 164. 

112. Venue—Undue Influence.—That plaintiff 
is personally popular in the county where suit 
is brought, and has numerous relatives there, 
does not constitute undue influence authorizing 
a change of venue within Ky. St. § 1094.— 
Louisville & N. R. Co. v. Netherby, Ky., 169 S. W. 








113. Vendor and Purchaser—Lis Pe 
Notwithstanding the failure to file a lis pendens 
notice of an attachment or execution, subse- 
quent purchasers claiming superior rights must 
be bona fide purchasers, and take notice of 
persons in possession.—Daniel v. Holtclaw, Ky., 
169 S. W. 1013. 

114. Waters and Water Courses—W ater Com- 
pany.—While a water company is obliged to 
furnish water to each abutting owner along the 
line of its mains, it cannot be compelled to ex- 
tend its mains at the request of individual 
users.—Watson v. French, Me., 92 Att. 290 

115. Wilis—Construction. — A remainder to 
testator’s daughter during her natural life and 
at her death to her “nearest blood relative” 
vested in her but a life estate; the words “near- 
est blood relative” not being synonymous with 
“heirs,” so as to pass a fee under the rule in 
a Case.—Miller v. Harding, N. C., 83 S. 

. 25. 


116. Contingent Interest—Where it does 
not clearly appear from a will or the circum- 
stances of its execution that a contingent inter- 
est was intended, the remainder will be regard- 
ed as vesting at testator’s death, and not at the 
expiration of a life tenancy.—In re Bach’s Es- 
tate, Pa., 92 Atl. 304. 

117. Distribution.—Where testator declared 
that his property should be divided between S 
and IT and the three daughters of G, and the 
five devisees were his nieces, the division must 
be per capita.—Justice v. Stringer, Ky., 169 S. 
W. 836. j 

118. Insane Delusion.—An insane delusion 
is a belief which springs spontaneously from a 
diseased or perverted mind, without reason or 
without foundation in fact.—Coffey v. Miller, 
Ky., 169 S. W. 852. 

119. Limitation Over.—In a devise to a 
granddaughter to be given to her at her major- 
itv or marriage, but, if she died before that or 
without heirs, to be given to a grandson, the 
limitation over applies if the granddaughter 
dies without heirs after the property has been 
turned over to her.—Johnson v. Powell, Ky., 
169 S. W. 1009. 

120. Witnesses—Rebuttal—Where one _ ac- 
cused of the unlawful sale of intoxicating liquor 
ecntended that the prosecuting witness was so 
intoxicated as to have no recollection of tne 
transaction, the prosecution may show ‘hat the 
witness, although somewhat under the influence 
of intoxicatine liquor, was not drunk.—Clark v. 
State, Tex., 169 S. W. 895. 


























